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State as a misdemeanor and the sen-
tence actually imposed is one year or
less regardless of the term such alien
actually served. Under this exception
for purposes of section 244A of the Act,
the crime shall be treated as a mis-
demeanor.

Misdemeanor means a crime commit-
ted in the United States, either:

(1) Punishable by imprisonment for a
term of one year or less, regardless of
the term such alien actually served, if
any, or

(2) A crime treated as a misdemeanor
under the term ‘‘felony” of this sec-
tion.

For purposes of this definition, any
crime punishable by imprisonment for
a maximum term of five days or less
shall not be considered a felony or mis-
demeanor.

Prima facie means eligibility estab-
lished with the filing of a completed
application for Temporary Protected
Status containing factual information
that if unrebutted will establish a
claim of eligibility under section
244A(c) of the Act.

Register means to properly file, with
the district director, a completed ap-
plication, with proper fee, for Tem-
porary Protected Status during the
registration period designated under
section 244A(b) of the Act.

State means any foreign country or
part thereof as designated by the At-
torney General pursuant to section
244A(b) of the Act.

[56 FR 619, Jan. 7, 1991, as amended at 56 FR
23497, May 22, 1991]

§240.2 Eligibility.

Except as provided in §§240.3 and
240.4, an alien may in the discretion of
the district director be granted Tem-
porary Protected Status if the alien es-
tablishes that he or she:

(a) Is a national, as defined in section
101(a)(21) of the Act, of a state des-
ignated under section 244A(b) of the
Act;

(b) Has been continuously physically
present in the United States since the
effective date of the most recent des-
ignation of that state;

(c) Has continuously resided in the
United States since such date as the
Attorney General may designate;

§240.4

(d) Is admissible as an immigrant ex-
cept as provided under §240.3;

(e) Is not ineligible under §240.4; and

(f)(1) Registers for Temporary Pro-
tected Status during the initial reg-
istration period; or

(2) Is or was in valid immigrant or
nonimmigrant status during the reg-
istration period, and registers no later
than 30 days from the expiration of
such status during any subsequent pe-
riod of redesignation, or by February 3,
1994, whichever date is later.

[56 FR 619, Jan. 7, 1991, as amended at 56 FR
23497, May 22, 1991; 58 FR 58937, Nov. 5, 1993]

§240.3 Applicability of grounds of in-
admissibility.

(a) Grounds of inadmissibility not to be
applied. Paragraphs (4), (5) (A) and (B),
and (7)(A)(i) of section 212(a) of the Act
shall not render an alien ineligible for
Temporary Protected Status.

(b) Waiver of grounds of inadmissibility.
Except as provided in paragraph (c) of
this section, the Service may waive
any other provision of section 212(a) of
the Act in the case of individual aliens
for humanitarian purposes, to assure
family unity, or when the granting of
such a waiver is in the public interest.
If an alien is inadmissible on grounds
which may be waived as set forth in
this paragraph, he or she shall be ad-
vised of the procedures for applying for
a waiver of grounds of inadmissibility
on Form 1-601 (Application for waiver
of grounds of excludability).

(c) Grounds of inadmissibility that may
not be waived. The Service may not
waive the following provisions of sec-
tion 212(a) of the Act:

(1) Paragraphs (2)(A)(1), (2)(B), and
(2)(C) (relating to criminals and drug
offenses);

(2) Paragraphs (3)(A), (3)(B), (3)(C),
and (3)(D) (relating to national secu-
rity); or

(3) Paragraph (3)(E) (relating to those
who assisted in the Nazi persecution).

[56 FR 619, Jan. 7, 1991, as amended at 58 FR
58937, Nov. 5, 1993]
§240.4 Ineligible aliens.

An alien is ineligible for Temporary
Protected Status if the alien:
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§240.5

(a) Has been convicted of any felony
or two or more misdemeanors, as de-
fined in §240.1, committed in the Unit-
ed States, or

(b) Is an alien described in section
243(h)(2) of the Act.

[56 FR 619, Jan. 7, 1991, as amended at 56 FR
23497, May 22, 1991]

§240.5 Temporary treatment benefits
for eligible aliens.

(a) Prior to the registration period.
Prior to the registration period estab-
lished by the Attorney General, a na-
tional of a state designated by the At-
torney General shall be afforded tem-
porary treatment benefits upon the fil-
ing, after the effective date of such des-
ignation, of a completed application
for Temporary Protected Status which
establishes the alien’s prima facie eligi-
bility for benefits under section 244A of
the Act. This application may be filed
without fee. Temporary treatment ben-
efits, if granted, shall terminate unless
the registration fee is paid or a waiver
is sought within the first thirty days of
the registration period designated by
the Attorney General. If the registra-
tion fee is paid or a waiver is sought
within such thirty day period, tem-
porary treatment benefits shall con-
tinue until terminated under §240.13.
The denial of temporary treatment
benefits prior to the registration period
designated by the Attorney General
shall be without prejudice to the filing
of an application for Temporary Pro-
tected Status during such registration
period.

(b) During the registration period. Upon
the filing of an application for Tem-
porary Protected Status, the alien
shall be afforded temporary treatment
benefits, if the application establishes
the alien’s prima facie eligibility for
Temporary Protected Status. Such
temporary treatment benefits shall
continue until terminated under
§240.13.

(c) Denied benefits. There shall be no
appeal from the denial of temporary
treatment benefits.

[56 FR 619, May 22, 1991, as amended at 56 FR
23497, May 22, 1991]
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§240.6 Application.

An application for Temporary Pro-
tected Status shall be made in accord-
ance with §103.2 of this chapter except
as provided herein. Each application
must be filed with the fee as provided
in §103.7 of this chapter, by each indi-
vidual seeking Temporary Protected
Status, except that the fee for Form I-
765 will be charged only for those aliens
who are nationals of El Salvador, and
are between the ages of 14 and 65 (in-
clusive), and are requesting work au-
thorization. Each application must
consist of a completed Application for
Temporary Protected Status (Form I-
821), Application for Employment Au-
thorization (Form 1-765), two com-
pleted fingerprint cards (Form FD-258)
for every applicant who is fourteen
years of age or older, two identification
photographs (1%2"'x1%>"), and supporting
evidence as provided in §240.9.

[56 FR 619, Jan. 7, 1991, as amended at 56 FR
23497, May 22, 1991; 58 FR 58937, Nov. 5, 1993]

§240.7 Filing the application.

(@) An application for Temporary
Protected Status shall be filed with the
district director having jurisdiction
over the applicant’s place of residence.

(b) An application for Temporary
Protected Status must be filed during
the registration period established by
the Attorney General, except in the
case of an alien described in §240.2(f)(2).

(c) Each applicant must pay a fee, as
determined at the time of the designa-
tion of the foreign state, except as pro-
vided in §240.5(a).

(d) If the alien has a pending deporta-
tion or exclusion proceeding before the
immigration judge or Board of Immi-
gration Appeals at the time a state is
designated under section 244A(b) of the
Act, the alien shall be given written
notice concerning Temporary Pro-
tected Status. Such alien shall have
the opportunity to submit an applica-
tion for Temporary Protected Status
to the district director under §240.7(a)
during the published registration pe-
riod unless the basis of the charging
document, if established, would render
the alien ineligible for Temporary Pro-
tected Status under §240.3(c) or 240.4.
Eligibility for Temporary Protected
Status in the latter instance shall be
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decided by the Executive Office for Im-
migration Review during such proceed-
ings.

[56 FR 619, Jan. 7, 1991, as amended at 56 FR
23497, May 22, 1991; 58 FR 58937, Nov. 5, 1993]

§240.8 Appearance.

The applicant may be required to ap-
pear in person before an immigration
officer. The applicant may be required
to present documentary evidence to es-
tablish his or her eligibility. The appli-
cant may have a representative as de-
fined in §292.1 of this chapter present
during any examination. Such rep-
resentative shall not directly partici-
pate in the examination; however, such
representative may consult with and
provide advice to the applicant. The
record of examination shall consist of
the application, documents relating to
the application, and the decision of the
district director.

[56 FR 619, Jan. 7, 1991, as amended at 56 FR
23497, May 22, 1991]

§240.9 Evidence.

(a) Documentation. Applicants shall
submit all documentation as required
in the instructions or requested by the
Service. The Service may require proof
of unsuccessful efforts to obtain docu-
ments claimed to be unavailable. If any
required document is unavailable, an
affidavit or other credible evidence
may be submitted.

(1) Evidence of identity and nationality.
Each application must be accompanied
by evidence of the applicant’s identity
and nationality, if available. If these
documents are unavailable, the appli-
cant shall file an affidavit showing
proof of unsuccessful efforts to obtain
such identity documents, explaining
why the consular process is unavail-
able, and affirming that he or she is a
national of the designated state. A per-
sonal interview before an immigration
officer shall be required for each appli-
cant who fails to provide documentary
proof of identity or nationality. During
this interview, the applicant may
present any secondary evidence that he
or she feels would be helpful in showing
nationality. Acceptable evidence in de-
scending order of preference may con-
sist of:

(i) Passport;

§240.9

(ii) Birth certificate accompanied by
photo identification; and/or

(iii) Any national identity document
from the alien’s country of origin bear-
ing photo and/or fingerprint.

(2) Proof of residence. Evidence to es-
tablish proof of continuous residence in
the United States during the requisite
period of time may consist of any of
the following:

(i) Employment records, which may
consist of pay stubs, W-2 Forms, cer-
tification of the filing of Federal,
State, or local income tax returns; let-
ters from employer(s) or, if the appli-
cant has been self employed, letters
from banks, and other firms with
whom he or she has done business. In
all of the above, the name of the alien
and the name of the employer or other
interested organization must appear on
the form or letter, as well as relevant
dates. Letters from employers must be
in affidavit form, and shall be signed
and attested to by the employer under
penalty of perjury. Such letters from
employers must include:

(A) Alien’s address(es) at the time of
employment;

(B) Exact period(s) of employment;

(C) Period(s) of layoff; and

(D) Duties with the company.

(ii) Rent receipts, utility bills (gas,
electric, telephone, etc.), receipts, or
letters from companies showing the
dates during which the applicant re-
ceived service;

(iii) School records (letters, report
cards, etc.) from the schools that the
applicant or his or her children have
attended in the United States showing
name of school and period(s) of school
attendance;

(iv) Hospital or medical records
showing medical treatment or hos-
pitalization of the applicant or his or
her children, showing the name of the
medical facility or physician as well as
the date(s) of the treatment or hos-
pitalization;

(v) Attestations by churches, unions,
or other organizations of the appli-
cant’s residence by letter which:

(A) ldentifies applicant by name;

(B) Is signed by an official whose
title is also shown;

(C) Shows inclusive dates of member-
ship;
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§240.10

(D) States the address where appli-
cant resided during the membership pe-
riod;

(E) Includes the seal of the organiza-
tion impressed on the letter or is on
the letterhead of the organization, if
the organization has letterhead sta-
tionery;

(F) Establishes how
knows the applicant; and

(G) Establishes the origin of the in-
formation being attested to.

(vi) Additional documents to support
the applicant’s claim, which may in-
clude:

(A) Money order receipts for money
sent in or out of the country;

(B) Passport entries;

(C) Birth certificates of children born
in the United States;

(D) Bank books with dated trans-
actions;

(E) Correspondence between the ap-
plicant and other persons or organiza-
tions;

(F) Social Security card;

(G) Selective Service card;
(H) Automobile license
title, vehicle registration, etc;

(I) Deeds, mortgages, contracts to
which applicant has been a party;

(J) Tax receipts;

(K) Insurance policies,
letters; and/or

(L) Any other relevant document.

(3) Evidence of eligibility under section
244A(c)(2) of the Act. An applicant has
the burden of showing that he or she is
eligible for benefits under this part.

(4) Evidence of valid immigrant or non-
immigrant status. In the case of an alien
described in §240.2(f)(2), Form 1-551 or
Form 1-94 must be submitted by the
applicant.

(b) Sufficiency of evidence. The suffi-
ciency of all evidence will be judged ac-
cording to its relevancy, consistency,
credibility, and probative value. To
meet his or her burden of proof the ap-
plicant must provide supporting docu-
mentary evidence of eligibility apart
from his or her own statements.

(c) Failure to timely respond. Failure
to timely respond to a request for in-
formation, or to appear for a scheduled
interview, without good cause, will be
deemed an abandonment of the applica-
tion and will result in a denial of the
application for lack of prosecution.

the attestor

receipts,

receipts, or

8 CFR Ch. | (1-1-97 Edition)

Such failure shall be excused if the re-
quest for information, or the notice of
the interview was not mailed to the ap-
plicant’s most recent address provided
to the Service.

[56 FR 619, Jan. 7, 1991, as amended at 56 FR
23497, May 22, 1991; 58 FR 58937, Nov. 5, 1993]

§240.10 Decision by the district direc-
tor or Administrative Appeals Unit
(AAU).

(a) Temporary treatment benefits. The
district director shall grant temporary
treatment benefits to the applicant if
the applicant establishes prima facie
eligibility for Temporary Protected
Status in accordance with §240.5.

(b) Temporary Protected Status. Upon
review of the evidence presented, the
district director may approve or deny
the application for Temporary Pro-
tected Status in the exercise of discre-
tion, consistent with the standards for
eligibility in §§240.2, 240.3, and 240.4.

(c) Denial by district director. The deci-
sion of the district director to deny
Temporary Protected Status, a waiver
of grounds of inadmissibility, or tem-
porary treatment benefits shall be in
writing served in person or by mail to
the alien’s most recent address pro-
vided to the Service and shall state the
reason(s) for the denial. Except as oth-
erwise provided in this section, the
alien shall be given written notice of
his or her right to appeal a decision de-
nying Temporary Protected Status. To
exercise such right, the alien shall file
a notice of appeal, Form 1-290B, with
the district director who issued the de-
nial. If an appeal is filed, the adminis-
trative record shall be forwarded to the
AAU for review and decision, pursuant
to authority delegated in §103.1(f)(2),
except as otherwise provided in this
section.

(1) If the basis for the denial of the
Temporary Protected Status con-
stitutes a ground for deportability or
excludability which renders the alien
ineligible for Temporary Protected
Status under §240.4 or inadmissible
under 8§240.3(c), the decision shall in-
clude a charging document which sets
forth such ground(s).

(2) If such a charging document is is-
sued, the alien shall not have the right
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to appeal the district director’s deci-
sion denying Temporary Protected Sta-
tus as provided in this subsection. The
decision shall also apprise the alien of
his or her right to a de novo determina-
tion of his or her eligibility for Tem-
porary Protected Status in deportation
or exclusion proceedings pursuant to
§§240.11 and 240.18.

(d) Decision by AAU. The decision of
the AAU shall be in writing served in
person, or by mail to the alien’s most
recent address provided to the Service,
and, if the appeal is dismissed, the de-
cision shall state the reason(s) for the
denial.

(1) If the appeal is dismissed by the
AAU under §240.18(b), the decision shall
also apprise the alien of his or her
right to a de novo determination of eli-
gibility for Temporary Protected Sta-
tus in deportation or exclusion pro-
ceedings.

(2) If the appeal is dismissed by the
AAU, the district director may issue a
charging document if no charging doc-
ument is presently filed with the Immi-
gration Court.

(3) If a charging document has pre-
viously been filed or is pending before
the Immigration Court, either party
may move to recalendar the case after
the decision by the AAU.

(e) Grant of temporary treatment bene-
fits. (1) Temporary treatment benefits
shall be evidenced by the issuance of an
employment authorization document.
The alien shall be given, in English and
in the language of the designated state
or a language that the alien under-
stands, a notice of the registration re-
quirements for Temporary Protected
Status and a notice of the following
benefits:

(i) Temporary stay of deportation;
and

(ii) Temporary employment author-
ization.

(2) Unless terminated under §240.13,
temporary treatment benefits shall re-
main in effect until a final decision has
been made on the application for Tem-
porary Protected Status.

(f) Grant of temporary protected status.
(1) The decision to grant Temporary
Protected Status shall be evidenced by
the issuance of an alien registration
document. For those aliens requesting
employment authorization, the em-

§240.11

ployment authorization document will
act as alien registration.

(2) The alien shall be provided with a
notice, in English and in the language
of the designated state or a language
that the alien understands, of the fol-
lowing benefits:

(i) The alien shall not be deported
while maintaining Temporary Pro-
tected Status;

(i) Employment authorization;

(iii) The privilege to travel abroad
with the prior consent of the district
director as provided in §240.15;

(iv) For the purposes of adjustment
of status under section 245 of the Act
and change of status under section 248
of the Act, the alien is considered as
being in, and maintaining, lawful sta-
tus as a nonimmigrant while the alien
maintains Temporary Protected Sta-
tus.

(v) An alien eligible to apply for
Temporary Protected Status under
§240.2(f)(2), who was prevented from fil-
ing a late application for registration
because the regulations failed to pro-
vide him or her with this opportunity,
will be considered to have been main-
taining lawful status as a non-
immigrant until the benefit is granted.

(3) The benefits contained in the no-
tice are the only benefits the alien is
entitled to under Temporary Protected
Status.

(4) Such notice shall also advise the
alien of the following:

(i) The alien must remain eligible for
Temporary Protected Status;

(if) The alien must register annually
with the District Office having juris-
diction over the alien’s place of resi-
dence; and

(iii) The alien’s failure to comply
with paragraphs (f)(4) (i) or (ii) of this
section will result in the withdrawal of
Temporary Protected Status, including
work authorization granted under this
Program, and may result in the alien’s
deportation from the United States.

[56 FR 619, Jan. 7, 1991, as amended at 56 FR
23497, May 22, 1991; 58 FR 58937, Nov. 5, 1993;
60 FR 34090, June 30, 1995]

§240.11 Renewal of application; appeal
to the Board of Immigration Ap-
peals.

If a charging document is served on
the alien with a notice of denial or
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§240.12

withdrawal of Temporary Protected
Status, an alien may renew the appli-
cation for Temporary Protected Status
in deportation or exclusion proceed-
ings. The decision of the immigration
judge as to eligibility for Temporary
Protected Status may be appealed to
the Board of Immigration Appeals pur-
suant to §3.3 of this chapter. The provi-
sions of this section do not extend the
benefits of Temporary Protected Sta-
tus beyond the termination of a state’s
designation pursuant to §240.19.

[56 FR 619, Jan. 7, 1991, as amended at 56 FR
23497, May 22, 1991]

§240.12 Employment authorization.

(a) Upon approval of an application
for Temporary Protected Status, the
INS shall grant an employment author-
ization document valid during the ini-
tial period of the state’s designation
(and any extensions of such period) or
twelve (12) months, whichever is short-
er.

(b) If the alien’s Temporary Pro-
tected Status is withdrawn under
§240.14, employment authorization ex-
pires upon notice of withdrawal or on
the date stated on the employment au-
thorization document, whichever oc-
curs later.

(c) If Temporary Protected Status is
denied by the INS, employment author-
ization shall terminate upon notice of
denial or at the expiration of the em-
ployment authorization document,
whichever occurs later.

(d) If the application is renewed or
appealed in deportation or exclusion
proceedings, or appealed to the Admin-
istrative Appeals Unit pursuant to
§240.18(b), employment authorization
will be extended during the pendency of
the renewal and/or appeal.

[56 FR 619, Jan. 7, 1991, as amended at 56 FR
23498, May 22, 1991; 60 FR 21975, May 4, 1995]

§240.13 Termination of
treatment benefits.

(@) Temporary treatment benefits
terminate upon a final determination
with respect to the alien’s eligibility
for Temporary Protected Status.

(b) Temporary treatment benefits
terminate, in any case, sixty (60) days
after the date that notice is published

temporary

8 CFR Ch. | (1-1-97 Edition)

of the termination of a state’s designa-
tion under section 244A(b)(3) of the Act.

§240.14 Withdrawal of Temporary Pro-
tected Status.

(a) Authority of district director. The
district director may withdraw the sta-
tus of an alien granted Temporary Pro-
tected Status under section 244A of the
Act at any time upon the occurrence of
any of the following:

(1) The alien was not in fact eligible
at the time such status was granted, or
at any time thereafter becomes ineli-
gible for such status;

(2) The alien has not remained con-
tinuously physically present in the
United States from the date the alien
was first granted Temporary Protected
Status under this part. For the purpose
of this provision, an alien granted
Temporary Protected Status under this
part shall be deemed not to have failed
to maintain continuous physical pres-
ence in the United States if the alien
departs the United States after first
obtaining permission from the district
director to travel pursuant to §240.15;

(3) The alien fails without good cause
to register with the Attorney General
annually within thirty (30) days before
the end of each 12-month period after
the granting of Temporary Protected
Status.

(b) Decision by district director. (1)
Withdrawal of an alien’s status under
paragraph (a) of this section shall be in
writing and served by personal service
pursuant to §103.5(a) of this chapter. If
the ground for  withdrawal is
§240.14(a)(3), the notice shall provide
that the alien has thirty (30) days with-
in which to provide evidence of good
cause for failure to register. If the
alien fails to respond within thirty (30)
days, Temporary Protected Status
shall be withdrawn without further no-
tice.

(2) Withdrawal of the alien’s Tem-
porary Protected Status under para-
graph (b)(1) of this section may subject
the applicant to exclusion or deporta-
tion proceedings under section 236 or
section 242 of the Act as appropriate.

(3) If the basis for the withdrawal of
Temporary Protected Status con-
stitutes a ground of deportability or
excludability which renders an alien
ineligible for Temporary Protected
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Status under §240.4 or inadmissible
under §240.3(c), the decision shall in-
clude a charging document which sets
forth such ground(s) with notice of the
right of a de novo determination of eli-
gibility for Temporary Protected Sta-
tus in deportation or exclusion pro-
ceedings. If the basis for withdrawal
does not constitute such a ground, the
alien shall be given written notice of
his or her right to appeal to the AAU.
Upon receipt of an appeal, the adminis-
trative record will be forwarded to the
AAU for review and decision pursuant
to the authority delegated under
§103.1(f)(2). Temporary Protected Sta-
tus benefits will be extended during the
pendency of an appeal.

(c) Decision by AAU. If a decision to
withdraw Temporary Protected Status
is entered by the AAU, the AAU shall
notify the alien of the decision and the
right to a de novo determination of eli-
gibility for Temporary Protected Sta-
tus in deportation or exclusion pro-
ceedings, if the alien is then deportable
or excludable, as provided by §240.10(d).

[56 FR 619, Jan. 7, 1991, as amended at 56 FR
23498, May 22, 1991]

§240.15 Travel abroad.

(a) After the grant of Temporary Pro-
tected Status, the alien must remain
continuously physically present in the
United States under the provisions of
section 244A(c)(3)(B) of the Act. The
grant of Temporary Protected Status
shall not constitute permission to trav-
el abroad. Permission to travel may be
granted by the district director pursu-
ant to the Service’s advance parole
provisions. There is no appeal from a
denial of advance parole.

(b) Failure to obtain advance parole
prior to the alien’s departure from the
United States may result in the with-
drawal of Temporary Protected Status
and/or the institution or recalendering
of deportation or exclusion proceedings
against the alien.

[56 FR 619, Jan. 7, 1991, as amended at 56 FR
23498, May 22, 1991]

§240.16 Confidentiality.

The information contained in the ap-
plication and supporting documents
submitted by an alien shall not be re-
leased in any form whatsoever to a

§240.17

third party requester without a court
order, or the written consent of the
alien. For the purpose of this provision,
a third party requester means any re-
quester other than the alien, his or her
authorized representative, an officer of
the Department of Justice, or any fed-
eral or State law enforcement agency.
Any information provided under this
part may be used for purposes of en-
forcement of the Act or in any criminal
proceeding.

§240.17 Annual registration.

(a) Aliens granted Temporary Pro-
tected Status must register annually
with the INS designated office having
jurisdiction over their place of resi-
dence. Such registration will apply to
nationals of those countries designated
or redesignated for more than one year
by the Attorney General pursuant to
section 244A(b) of the Act. Registration
may be accomplished by mailing or
submitting in person, depending on the
practice in place at the INS designated
office, completed Forms 1-821 and 1-765
within the thirty (30) day period prior
to the anniversary of the grant of Tem-
porary Protected Status (inclusive of
such anniversary date). Form 1-821 will
be filed without fee. Form 1-765 will be
filed with fee only if the alien is re-
questing employment authorization.
Completing the block on the 1-821 at-
testing to the continued maintenance
of the conditions of eligibility will gen-
erally preclude the need for supporting
documents or evidence. The Service,
however, reserves the right to request
additional information and/or docu-
mentation on a case-by-case basis.

(b) Unless the Service determines
otherwise, registration by mail shall
suffice to meet the alien’s registration
requirements. However, as part of the
registration process, an alien will gen-
erally have to appear in person in order
to secure a renewal of employment au-
thorization unless the Service deter-
mines that employment authorization
will be extended in another fashion due
to operational need. The Service may
also request that an alien appear in
person as part of the registration proc-
ess. In such cases, failure to appear
without good cause shall be deemed a
failure to register under this chapter.
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§240.18

(c) Failure to register without good
cause will result in the withdrawal of
the alien’s Temporary Protected Sta-
tus.

[56 FR 619, Jan. 7, 1991, as amended at 56 FR
23498, May 22, 1991; 60 FR 21975, May 4, 1995]

§240.18 Issuance of charging docu-
ments; detention.

(a) A charging document may be is-
sued against an alien granted Tem-
porary Protected Status on grounds of
deportability or excludability which
would have rendered the alien statu-
torily ineligible for such status pursu-
ant to 8§§240.3(c) and 240.4. Aliens shall
not be deported for a particular offense
for which the Service has expressly
granted a waiver. If the alien is deport-
able on a waivable ground, and no such
waiver for the charged offense has been
previously granted, then the alien may
seek such a waiver in deportation or
exclusion proceedings. The charging
document shall constitute notice to
the alien that his or her status in the
United States is subject to withdrawal.
A final order of deportation or exclu-
sion against an alien granted Tem-
porary Protected Status shall con-
stitute a withdrawal of such status.

(b) The filing of the charging docu-
ment by the Service with the Immigra-
tion Court renders inapplicable any
other administrative, adjudication or
review of eligibility for Temporary
Protected Status. The alien shall have
the right to a de novo determination of
his or her eligibility for Temporary
Protected Status in the deportation or
exclusion proceedings. Review by the
Board of Immigration Appeals shall be
the exclusive administrative appellate
review procedure. If an appeal is al-
ready pending before the Administra-
tive Appeals Unit, the district director
shall notify the Administrative Ap-
peals Unit of the filing of the charging
document, in which case the pending
appeal shall be dismissed and the
record of proceeding returned to the
district where the charging document
was filed.

(c) Upon denial of Temporary Pro-
tected Status by the Administrative
Appeals Unit, the Administrative Ap-
peals Unit shall immediately forward
the record of proceeding to the district
director having jurisdiction over the

8 CFR Ch. | (1-1-97 Edition)

alien’s place of residence. The district
director shall, as soon as practicable,
file a charging document with the Im-
migration Court if the alien is then de-
portable or excludable under section
241(a) or section 212(a) of the Act, re-
spectively.

(d) An alien who is determined by the
Service to be deportable or excludable
upon grounds which would have ren-
dered the alien ineligible for such sta-
tus as provided in 8§240.3(c) and 240.4
may be detained under the provisions
of this chapter pending deportation or
exclusion proceedings. Such alien may
be removed from the United States
upon entry of a final order of deporta-
tion or exclusion.

[56 FR 619, Jan. 7, 1991, as amended at 56 FR
23498, May 22, 1991; 60 FR 34090, June 30, 1995]

§240.19 Termination of designation.

Upon the termination of designation
of a state, those nationals afforded
temporary Protected Status shall,
upon the sixtieth (60th) day after the
date notice of termination is published
in the FEDERAL REGISTER, or on the
last day of the most recent extension
of designation by the Attorney Gen-
eral, automatically and without fur-
ther notice or right of appeal, lose
Temporary Protected Status in the
United States. Such termination of a
state’s designation is not subject to ap-
peal.

§240.20 Waiver of fees.

(@) Any of the fees prescribed in 8
CFR 103.7(b) which relate to applica-
tions to the district director or service
center director for Temporary Pro-
tected Status may be waived if the ap-
plicant establishes that he or she is un-
able to pay the prescribed fee. The ap-
plicant will have established his or her
inability to pay when the adjudicating
officer concludes, on the basis of the
requisite affidavit and of any other in-
formation submitted, that it is more
probable than not that:

(1) The applicant’s gross income from
all sources for the three-month period
prior to the filing of the fee waiver re-
quest, including income received or
earned by any dependent in the United
States, was equaled or exceeded by es-
sential expenditures for such three-
month period; and
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(2) The applicant does not own, pos-
sess, or control assets sufficient to pay
the fee without substantial hardship.

(b) For purposes of this section, es-
sential expenditures are limited to rea-
sonable expenditures for rent, utilities,
food, transportation to and from em-
ployment, and any essential extraor-
dinary expenditures, such as essential
medical expenses, or expenses for
clothing, laundry, and child care, to
the extent that the applicant can show
that those expenditures made during
the three-month period prior to the fil-
ing of the fee waiver request were rea-
sonable and essential to his or her
physical well-being or to earning a
livelihood.

(c) For purposes of this section, the
TPS registration fee (including the fee
for employment authorization, if appli-
cable) shall be considered an essential
expenditure. A fee waiver will be grant-
ed if the sum of the fees for TPS reg-
istration and employment authoriza-
tion equals or exceeds income and as-
sets that remain after deducting other
essential expenditures.

(d) If an adjudicating officer is satis-
fied that an applicant has established
inability to pay, he or she shall not
deny a fee waiver due to the cost of ad-
ministering the TPS program.

(e) For purposes of this section, the
following documentation shall be re-
quired:

(1) The applicant seeking a fee waiver
must submit an affidavit, under pen-
alty of perjury, setting forth informa-
tion to establish that he or she satis-
fies the requirements of this section.
The affidavit shall individually list:

(i) The applicant’s monthly gross in-
come from each source for each of the
three months prior to the filing of the
fee waiver request;

(ii) All assets owned, possessed, or
controlled by the applicant or by his or
her dependents;

(iii) The applicant’s essential month-
ly expenditures, itemized for each of
the three months prior to the filing of
the fee waiver request, including essen-
tial extraordinary expenditures; and

(iv) The applicant’s dependents in the
United States, his or her relationship
to those dependents, the dependents’
ages, any income earned or received by
those dependents, and the street ad-

§240.20

dress of each dependent’s place of resi-
dence.

(2) The applicant may also submit
other documentation tending to sub-
stantiate his or her inability to pay.

() If the adjudicating officer con-
cludes based upon the totality of their
circumstances that the information
presented in the affidavit and in any
other additional documentation is in-
accurate or insufficient, the adjudicat-
ing officer may require that the appli-
cant submit the following additional
documents prior to the adjudication of
a fee waiver:

(1) The applicant’s employment
records, pay stubs, W-2 forms, letter(s)
from employer(s), and proof of filing of
a local, state, or federal income tax re-
turn. The same documents may also be
required from the applicant’s depend-
ents in the United States.

(2) The applicant’s rent receipts, bills
for essential utilities (for example, gas,
electricity, telephone, water), food,
medical expenses, and receipts for
other essential expenditures.

(3) Documentation to show all assets
owned, possessed, or controlled by the
applicant or by dependents of the appli-
cant.

(4) Evidence of the applicant’s living
arrangements in the United States (liv-
ing with relative, living in his or her
own house or apartment, etc.), and evi-
dence of whether his or her spouse,
children, or other dependents are resid-
ing in his or her household in the Unit-
ed States.

(5) Evidence of the applicant’s essen-
tial extraordinary expenditures or
those of his or her dependents residing
in the United States.

(g) The adjudicating officer must
consider the totality of the informa-
tion submitted in each case before re-
quiring additional information or ren-
dering a final decision.

(h) AIll documents submitted by the
applicant or required by the adjudicat-
ing officer in support of a fee waiver re-
quest are subject to verification by the
Service.

(1) In requiring additional informa-
tion, the adjudicating officer should
consider that some applicants may
have little or no documentation to sub-
stantiate their claims. An adjudicating
officer may accept other evidence, such
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as an affidavit from a member of the
community of good moral character,
but only if the applicant provides an
affidavit stating that more direct docu-
mentary evidence in unavailable.

[57 FR 34507, Aug. 5, 1992]

8§§240.21—240.39 [Reserved]

PART 241 —CONTROLLED
SUBSTANCE VIOLATIONS

AUTHORITY: 8 U.S.C. 1103, 1251, 1252, 1357; 8
CFR part 2.

§241.1 Controlled substance convic-

tions.

In determining the deportability of
an alien who has been convicted of a
violation of any law or regulation of a
State, the United States, or a foreign
country relating to a controlled sub-
stance, the term controlled substance as
used in section 241(a)(2)(B)(i) of the
Act, shall mean the same as that ref-
erenced in the Controlled Substances
Act, 21 U.S.C. 801, et seq., and shall in-
clude any substance contained in
Schedules | through V of 21 CFR 1308.1,
et seq. For the purposes of this section,
the term controlled substance includes
controlled substance analogues as de-
fined in 21 U.S.C. 802(23) and 813.

[53 FR 9282, Mar. 22, 1988. Redesignated at 56
FR 8906, Mar. 4, 1991, and amended at 56 FR
38333, Aug. 13, 1991]

PART 242—PROCEEDINGS TO DE-
TERMINE DEPORTABILITY  OF
ALIENS IN THE UNITED STATES:
APPREHENSION, CUSTODY,
HEARING, AND APPEAL

Sec.

242.1 Order to show cause and notice of
hearing.

242.2 Apprehension, custody, and detention.

242.3 Confined aliens, incompetents, and mi-
nors.

242.4 Fingerprints and photographs.

242.5 Voluntary departure prior to com-
mencement of hearing.

242.6 Family Unity Program.

242.7 Cancellation proceedings.

242.7a Waiver of documents; returning resi-
dents.

242.8 Immigration judges.

242.9 Trial attorney.

242.10 Representation by counsel.

242.11 Incompetent respondents.
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242.12 Interpreter.

242.13 Postponement and adjournment of
hearing.

242.14 Evidence.

242.15 Contents of record.

242.16 Hearing.

242.17 Ancillary matters, applications.

242.18 Decision of the immigration judge.

242.19 Notice of decision.

242.20 Finality of order.

242.21 Appeals.

242.22 Reopening or reconsideration.

242.23 Proceedings under section 242(f) of
the Act.

242.24 Detention and release of juveniles.

242.25 Proceedings under section 242A(b) of
the Act.

242.26 Deportation of S-5, S-6, and S-7 non-
immigrant.

AUTHORITY: 8 U.S.C. 1103, 1182, 1186a, 1251,
1252, 1252 note, 1252a, 1252b, 1254, 1362; 8 CFR
part 2.

§242.1 Order to show cause and notice
of hearing.

(a) Commencement. Every proceeding
to determine the deportability of an
alien in the United States is com-
menced by the filing of an order to
show cause with the Office of the Im-
migration Judge, except for an alien
who has been admitted to the United
States under the provisions of section
217 of the Act and Part 217 of this chap-
ter other than such an alien who has
applied for asylum in the United
States. In the proceeding, the alien
shall be known as the respondent. Or-
ders to show cause may be issued by:

(1) District directors (except foreign);

(2) Deputy district directors (except
foreign);

(3) Assistant district directors for in-
vestigations;

(4) Deputy assistant district directors
for investigations;

(5) Assistant district directors for de-
portation;

(6) Deputy assistant district directors
for deportation;

(7) Assistant district directors for ex-
aminations;

(8) Deputy assistant district directors
for examinations;

(9) Officers in charge (except foreign);

(10) Assistant officers in charge (ex-
cept foreign);

(11) Chief patrol agents;

(12) Deputy chief patrol agents;

(13) Associate chief patrol agents;

(14) Assistant chief patrol agents;
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